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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. The question presented is whether an inheritance 
tax under the District of Columbia law may be assessed on 
property not transferred by reason of death of the decedent? 


2. The question is whether an inheritance tax under 
the District of Columbia law may properly be assessed 
upon securities held in the name of a decedent and another 
who survives the decedent when the decedent died neither 
siezed nor possessed nor owned any interest in said 
securities? 


3. The question is whether an inheritance tax under 
District of Columbia law may properly be assessed upon 
securities held jointly by the decedent and the appellant, 
when the securities were purchased with the sole funds of 
the appellant, and who exercised absolute and sole control 
over the securities and solely received and enjoyed the 


income from said securities during the life of the decedent; 


and the sole reason for appellants placing said securities 
in the joint names of herself and decedent was to make 
certain the securities would become the property of the 
decedent should the decedent survive appellant? 
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JURISDICTIONAL STATEMENT | 
This is an appeal from a decision of the District of Columbia Tax 
Court issued the 15th day of June, 1961. Jurisdiction of this case was 
conferred on the District of Columbia Tax Court under and by virtue of 
Title 47:2403 of the District of Columbia Code, 1951 Edition. Jurisdic- 
tion of this appeal is based on Title 47:2404 of the District of Columbia 
Code, 1951 Edition. ‘Phe-petition for review by this Court of said deci- 
sion of the District of Columbia Tax Court was filed on the 11th day of 
July, 1961 (J.A. 6). 
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STATEMENT OF THE CASE 


The appellant, Pearl McKimmey, was a sister of Teresa McKimmey, 
hereinafter referred to as the decedent. 


This is an appeal from an inheritance tax assessed by the District 
of Columbia on the securities involved herein, which assessment was 
paid by the appellant and thereafter she filed a petition with the District 
of Columbia Tax Court for recovery of the taxes so paid (J.A. 2). The 
District of Columbia Tax Court sustained the assessment of said taxes 
and this appeal followed (J.A. 5). 


The facts of the case are and were so found by the District of 
Columbia Tax Court to be as follows: 


That appellant purchased the securities involved herein with her 
sole funds and had said securities registered in her name and the name 
of her sister, now deceased, with the right of survivorship. That said 
decedent furnished no part of the purchase price of said securities, and 
that during the decedent's life and while the securities were jointly held 
by appellant and said decedent, appellant exercised absolute and sole 
control over them and received and enjoyed all of the income from them. 
Appellant's reason for placing the securities in the joint names of her- 
self and said decedent was to insure that said decedent, if she survived 
appellant, would receive said securities (J.A. 4). 


STATEMENT OF POINTS 


1. The Court below erred in its application of the law to the facts 
of this case. 


2. The Court below erred in holding that the decedent was seized 
or possessed or had any interest in the property involved in this appeal 
and that same was subject to inheritance tax levied by the District of 
Columbia. 
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3. The Court erred in holding that the decedent at the time of her 
death transferred any interest in or to the securities in question to the 
appellant or anyone else. 


SUMMARY OF ARGUMENT 


Title 47, Section 1601 - 1602 of the District of Columbia Code, 1951 
Edition provides for an inheritance tax on property or any interest therein 
—_——— 


transferred from any person who may die seized or possessed thereof, 
either by will or by law or by right of survivorship. The decedent in 

this case did not die seized or possessed of any interest in the securities 
in which the bare legal title was registered in the joint names of the ap- 
pellant and decedent with the right of survivorship. The facts are un- 
controverted and were so found by the District of Columbia Tax Court 
that the appellant purchased the securities in question with her sole funds 
and no part of the purchase price was ever supplied or paid by the dece- 
dent; the appellant exercised absolute and sole control over the securities 
and received and enjoyed all of the income from the wechritios: The ap- 
pellant placed the securities in her name and that of her now deceased 
sister for the sole purpose of insuring that in the event the decedent had 
survived the appellant she would have received the securities. Therefore, 
_ it may be clearly seen that decedent did not die seized or possessed of 
the securities or any interest therein and consequently it is not subject 

to taxation under the inheritance tax law of the District of Columbia. 


ARGUMENT 


The District of Columbia Tax Court erred in holding that an in- 
heritance tax under the District of Columbia law was due on securities 
purchased by the appellant with her sole funds and no part of which was ~ 
purchased by the decedent and where the appellant exercised absolute 
and sole control over the securities and solely received and jenjoyed the 
income from the securities. The appellant testified and the|Court below 


4 


so found that the securities were placed in appellant's name and her now 
deceased sister for the sole purpose of insuring that in the event decedent 
survived appellant she would receive them. The Court below misinter- 
preted Title 47, Section 1601 of the District of Columbia Code, 1951 Edi- 
tion and Title 47, Section 1602 of the District of Columbia Code, 1951 
Edition. 


It is submitted that the question of law presented for determination 
is whether or not securities purchased with the sole funds of one person 
and registered in the names of the purchaser and a second person, for the 
sole purpose of insuring that the securities should pass to the second per- 
son in the event the second person survives the purchaser, are taxable 
under the inheritance tax law of the District of Columbia when the second 
person does not survive the purchaser. 

Title 47, Section 1601 sets forth the purpose of the District of Colum- 
bia inheritance and estate tax law in the following language: 

“Taxes shall be imposed in relation to estates of 


decedents, the shares of beneficiaries of such estates, and 
gifts as hereinafter provided: 


(a) All real property and tangible and intangible 
personal property, or any interest therein, having its tax- 
able situs in the District of Columbia, transferred from 
any person who may die siezed or possessed thereof, 
either by will or by law, or by right of survivorship, * ** 
shall be subject to a tax as follows: * * *. " (Underscor- 
ing supplied.) 


It is submitted that the foregoing section of the Code was intended 
to and only does levy a tax on property of a person who dies siezed or 


possessed thereof and on property in which a decedent has acquired an 


interest. 


Consequently it logically follows that as the decedent was neither 
siezed nor possessed nor had acquired any interest in the securities at 
or before her death that the tax was unlawfully assessed and collected. 
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Title 47, Section 1602 provides: 


Salad Deena CS 


"The tax provided in section 47-1601 shall be paid 
on the market value of the property or interest therein 
at the time of the death of the decedent as appraised by 
the assessor or, in the discretion of the assessor, upon 
the value as appraised by the probate court of the District. 
The taxable portion of real or personal property held 
jointly or by the entireties shall be determined by divid- 
ing the value of the entire property by the number of per- 
sons in whose joint names it was held." (Underscoring 
supplied.) 
Section 1601 enumerates or sets forth all of the property that may 

be taxed, and Section 1602 provides how the taxable property under Sec- 
tion 1601 shall be determined and by whom. It is also intended by Sec- 
tion 1602 to tax only a portion as set forth therein of property held jointly 
or by the entireties in which a decedent was seized or possessed or had 
acquired an interest therein. In other words, Section 1602 has to be read 
and considered in the light of Section 1601 and not by itself. If Section 
1602 considered alone should be held to tax jointly held property even 
though the decedent was neither seized nor possessed nor had acquired 
any interest therein it would be contradictory and repugnant to Section 
1601. It has long been a rule of statutory construction that when two 


statutes or two sections of a statute are contradictory or repugnant to 


each other that they should be so construed when possible to give effect 


to both. Therefore, the only reasonable construction to be placed on 
Section 1602 is as above stated. 


The Court below has cited the case of Wilson v. District of Colum- 
bia, Docket No. 1342, affirmed on another point by this Court, 94 U.S. 
App. D.C. 399, 216 F. 2d 630, as support for its decision in the case at 
bar. In that case Mrs. Wilson had advanced money to her brother to 
purchase United States bonds with the intention to make a gift of only a 
life interest in such bonds, reserving the remainder in herself. The 
brother purchased the bonds and they were registered in his name only. 
Mrs. Wilson survived her brother and contested levying of inheritance 
taxes on the bonds. This Court held that although the bonds were in the 
name of the deceased brother that they were not taxable inasmuch as 
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Mrs. Wilson had only intended to give a life estate. This Court affirmed, 
stating in paragraph number 1 * * * "If we may look only at legal title, 
excluding the actual, equitable, or true ownership, it follows that there was 
a taxable transfer. But the principal is firmly established that taxation is 


concerned with real ownership rather than with refinements of title. * * * " 


Therefore, as the real ownership of the securities was always in appellant 
and not in decedent it was improper to assess and collect the tax. The 
District of Columbia Tax Court misconstrued the above entitled case. 


The case of Murray v. Gadsden, et al., 91 U.S. App. D.C. 38, 197 
F. 2d 194 is also in point. It was there held that where a depositor ina 
pbuilding and loan association creates with her own funds a joint account 
for herself and another, without consideration, it is presumed to have 
been done for the convenience of the depositor and upon the depositor's 
death it becomes a part of the depositor’s estate. This is another inci- 
dence wherein the principal of real ownership is followed rather than 
refinements of title. The holding in Murray v. Gadsden was re-affirmed 
in Thompson v. Thompson, 100 U.S. App. D.C. 285, 244 F. 2d 374 and 
again in Imirie v. Imirie, 100 U.S. App. D.C. 371, 246 F. 2d 652. 


It seems axiomatic that inheritance or estate taxes can be levied 
only on property which was owned or possessed or in which a decedent 
had an interest and not on property which is wholly owned by another even 
though the decedent may be a joint holder of the legal title. As herein- 
before stated the wording of Section 1601 of Title 47 of the District of 
Columbia Code clearly shows that to be the intent of Congress. This 
intent of Congress is further evidenced in the Federal Estate Tax Law 
for under the title Joint Interest it is stated in Title 26, Section 2040 
U.S.C.A. as follows: 

"The value of the gross estate shall include the value 

of all property (except real property situated outside of the 

United States) to the extent of the interest therein held as 

joint tenants by the decedent and any other person, or as 


tenants by the entirety by the decedent and spouse, or de- 
posited, with any person carrying on the banking business, 
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in their joint names and payable to either or the survivor, 
except such part thereof as may be shown to have originall 
belonged to such other person and never to have been received 
or acquired the latter from the decedent for less than an 
adequate and full consideration in money or money's worth: 
x we eT 

| 


Wherefore, as the evidence shows that the decedent Teresa was 


never siezed or possessed or had acquired any interest in the| securities, 
but on the other hand they were purchased with the sole and separate funds 
of the appellant, it is respectfully submitted that the District of Columbia 
Tax Court erred and the appellant is entitled to a tax refund, with costs. 


Respectfully submitted, 


E, W. MOLLOHAN, JR. 
DONALD S, CARUTHERS 


McLachlen Bank Building 
Washington 1, D. C. 


Attorneys for Appellant 


Docket Entries ; . . 


Petition, Filed January 26, 1961 a ry ° 


Findings of Fact and Opinion, Filed June 15, 1961 


Decision, Filed June 15, 1961 


Petition for Review of a Decision of the District of 
Columbia Tax Court, Filed July 11, 1961 


DISTRICT OF COLUMBIA TAX COURT 


PEARL McKIMMEY, and 


Counsel: E. W. Mollohen, Jr. Esq. 


) 

McLachlen Bank) Bldg., 
) Washington 1, DJ C. 
) 
) 
) 
) 


Petitioners 
v. 
DISTRICT OF COLUMBIA, 
Respondent 


Docket No. 1730 


DOCKET 
PROCEEDINGS MEMORANDUM 


Informal Petition filed Inheritance tax 


Petitioners notified to file petition in $2, 082. 08 
proper form - Order of Court - Certi- 
ficate of Service. 


Petition filed, Corporation Counsel, Finance 
Officer and Attorney for Petitioner served. 


Hearing set for March 6 - Certificate of 
service. 


Motion to continue hearing. 


Motion granted - Hearing continued to 
April 6. Certificate of service. 


Motion to continue hearing on the merits. 


Motion granted - Hearing set for May 18. 
Certificate of service. 


Case continued to May 16. Parties notified. 
Case continued to May 23. Parties notified. 
Hearing - Henry Wixon for District. 
Memorandum - Certificate of service. 


Findings of Fact, Opinion & Decision - Certificat 
of service. 


Petition for Review filed by petitioner- 
Certificate of service. 


Designation of Record - Certificate of Service. 
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[ Filed Jan. 26, 1961] PETITION 


The above named petitioners appeal from an assessment of taxes 
against them, and aver as follows: 

1. The petitioners are individuals, and reside at Clifton Terrace 
Apartments, West, 14th and Clifton Streets N.W., Washington, D. C. 

2. The taxes in controversy are inheritance taxes levied on the 
shares of petitioners received by them as beneficiaries of the Estate of 
Teresa McKimmey, deceased, said shares each amounting to $20, 424.99. 

3. The notices of assessment were dated October 12, 1960, as 
appears from the originals thereof marked "Exhibit A” and were filed 
herein together with an informal petition on January 10, 1961. The 
taxes were paid by petitioners on January 10, 1961. 

4. The assessment of taxes were based upon the following errors: 

A. The taxes were incorrectly computed in the amount of 
$2, 082.08 instead of in the amount of $1,102. 48. 

B. The taxes in part were assessed on property never owned, 
possessed or in which the said decedent had any interest. 

5. The facts upon which petitioners rely as the basis of this case 
are as follows: 

A. The petitioners are without knowledge of the errors 
made by the Respondent in the mathematical computations of the assess- 
ments, and whether or not any or all of the deductions claimed were dis- 
allowed. These facts are solely within the knowledge of Respondent as 
petitioners were never advised nor given any written or oral statement 
concerning the foregoing. 

B. The taxes assessed and paid on the property not owned, 
possessed or in which the decedent had any interest was and is the sole 
property of the petitioner, Pearl McKimmey. She having bought and paid 
for said property entirely and wholly with her own funds, although for the 
purposes of convenience she had the property (stocks and bonds) placed 
in her name and in the name of decedent as joint tenants. 

C. There was never a gift of said property made nor intended. 

WHEREFOR, the petitioners pray that this Court may hear the case 
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and order and direct the Respondent to refund to petitioners the sum of 
$979. 60 with interest as provided by law plus costs of this case. 
/s/ Pearl McKimmey 
/s/ Blanche McKimmey 
/s/ E. W. Mollohan, Jr. | 


Attorney for Petitioners 

Washington Loan & Trust Building 

Washington 4, D. C. 
| 


DISTRICT OF COLUMBIA, SS: 
Pearl McKimmey and Blanche McKimmey, being duly sworn, say 
that they are the petitioners above named; that they have read the fore- 
going petition and are familiar with the statements contained therein, and 
that they verily believe that said statements are true. | 
/s/ Pearl McKimmey 
/s/ Blanche McKimmey 


[Jurat dated 26 January 1961] | 


[ Filed June 15, 1961] 
FINDINGS OF FACT AND OPINION 
It appeared at the hearing in this case that Blanche McKimmey has 
no interest in its subject matter. Pearl McKimmey, therefore, is the 
only real petitioner, and will hereinafter be referred to as "the petitioner". 
Blanche's name will be stricken in all subsequent pleadings and papers. 
There was assessed an inheritance tax on the transfer to the pe- 
titioner as the sole owner of certain securities that were held {jointly by 
her and a deceased sister during the latter's lifetime. The petitioner 
claims that the assessment is invalid for the reason that she alone bought 
and paid for the securities and that they were put in the joint names of 
the petitioner and her sister merely for convenience. On the other hand, 
the respondent insists that the assessment is valid, regardless of the fact 
that the petitioner alone purchased the securities. 
Findings of Fact | 


1. The petitioner is an individual. She is the sister of Teresa 
| 
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McKimmey, deceased, hereinafter called "the decedent". 

2(a). At the date of the death of the decedent there was registered 
jointly in the names of the petitioner and the decedent with right of sur- 
vivorship, certificates of corporate stock of the value of $42, 516.35. 

(b) All of the aforesaid corporate stock was purchased by the 
petitioner with her sole funds and no part was purchased by the decedent. 

(c) During the decedent's life and while the aforesaid stock was 
held jointly by the petitioner and the decedent, the petitioner exercised 
absolute and sole control over the securities, and solely received and 
enjoyed the income from the securities. 

3. The petitioner's reason for placing the securities in the joint 
names of herself and her sister was to assure that her sister, as sur- 
vivor, would receive the securities in the event the petitioner prede- 
ceased the decedent. 

4. The assessing authority of the District of Columbia, on October 
12, 1960, assessed the petitioner an inheritance tax in the amount of 
$712.33, on or in relation to the transfer of one-half of the corporate 
stock jointly held by the petitioner and the decedent. The petitioner paid 
the tax on January 10, 1961. 

5. This case was filed on January 10, 1961. 


Opinion 


There is involved in this case an inheritance tax assessed against 
the petitioner in relation to the transfer to her, as survivor, of the ab- 
solute ownership of corporate stock held jointly by her and her sister upon 
the death of the latter. All of the stock was purchased by the petitioner 
with her sole funds; and while the property was so held she exercised 
complete control over it, and received all the income therefrom. For 
that reason the petitioner claims that the assessment is invalid. 

Section 47-1601, District of Columbia Code, 1951 Edition, imposes 
an inheritance tax upon the transfer of property by death. Section 47-1602, 
among other things, provides as follows: 


"* * *, The taxable portion of real or personal property 
held jointly or by the entireties shall be determined by 
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dividing the value of the entire property by the number of 
persons in whose joint names it was held." 
The foregoing is plain and unambiguous. The situation as shown 
by the evidence was one contemplated by the law. No exception is pro- 
vided. It must have been in the minds of Congress that there would be 
many instances in which the jointly held property was purchased entirely 
by one of the joint holders. See the opinions of this Court in Xander Vv. 
District of Columbia, Docket No. 181, and Wilson v. District of Columbia, 
Docket No. 1342, affirmed on another point. 94 U.S. App. D, C. 399, 
216 F. 2d 630. | 


The petitioner relies upon the decisions of the United States Court 
of Appeals in Murray v. Gadsden, 91 U.S. App. D. C. 38, 197 F. 2d 
194; Thompson v. Thompson, 100 U.S. App. D.C. 285, 244 F. 2d 374, 
and Imirie v. Imirie, 100 U.S. App. D.C. 371, 246 F.2d 652, Those 
cases are of no help in solving the question here presented. They re- 


late purely to ownership and title, and have no relation to taxation. See 
the leading case of United States v. Jacobs, 306 U.S. 363, 83 IL. Ed. 763, 
59 S.Ct. 551. Moreover, the petitioner intended that her sister would 
have the right of survivorship, which materially differentiates this case 
from those upon which the petitioner relies. See Footnote 2 in the Imirie 
case. 
For the reasons stated the Court holds that an inheritance tax in 
relation to the estate of Teresa McKimmey, deceased, in the amount 
of $712.33, assessed against the petitioner on the transfer of property 
formerly jointly held with the decedent, was validly assessed and is hereby 
affirmed. 
Decision will be entered for respondent. | 
/s/ Jo. V. Morgan, 
Judge 


[ Filed June 15, 1961] 


DECISION 

This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing 
on said petition, it is by the Court, this 15th day of June, 1961, 

ADJUDGED AND DETERMINED, that an inheritance tax in relation 
to the estate of Teresa McKimmey, deceased, in the amount of $712. 33, 
assessed against the petitioner on the transfer of property formerly 
jointly held with the decedent, was validly assessed and is hereby af- 


firmed. 
/s/ Jo. V. Morgan, Judge 


Findings of Fact,Opinion & 
Decision served as follows: Corporation Counsel, D.C. 


E. W. Mollohan, Jr,, Esquire, ces Neu a 

Attorney for Petitioner, (Messenger 6 [15 /61) 

McLachlen Bank Building, 

Washington 1, D. C. (Mailed 6/15/61) Judith M. DiFilippo, 
Assistant Clerk. 


[ Filed July 11, 1961] 
PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 

TO THE HONORABLE CHIEF JUDGE AND THE CIRCUIT JUDGES 
OF THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT: 

1. Pearl McKimmey petitions for a review by the United States 
Court of Appeals for the District of Columbia Circuit of a decision of the 
District of Columbia Tax Court made in the above entitled case. 

2. The decision of which review is sought affirmed an assessment 
of inheritance taxes. 

3. The decision of the Tax Court was entered on the 15th day of 


June, 1961. 
/s/ E. W. Mollohan, Jr. 
McLachlen Bank Building 
Washington 1, D. C. 


Attorney for Petitioner 
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No. 16,565 — District of Columbia Circuit 
OCT 20 1961 


stearate Srl by Mirae 
SLERK 


Petitioner, 
Vv. 
DISTRICT OF COLUMBIA, 
Respondent. 


ON PETITION FOR REVIEW OF A DECISION 
OF THE DISTRICT OF COLUMBIA TAX COURT 


CHESTER H. GRAY, 
Corporation Counsel, D.C., 


Assistant:Corporation Counsel, D.C., 

- Attorneys for Respondent, : 
District Building, 
Washington 4; D.C. 


QUESTION PRESENTED 
Where the District of Columbia Inheritance Tax Statute provides 
for the taxation of real property and of tangible and intangible personal 
property, or any interest therein, "having its taxable situs in the Dis- 
trict of Columbia, transferred from any person who may die seized or 
- possessed thereof, either by will or by law, or by right of survivorship"; 


and provides further that "[tJhe taxable portion of real or personal property 


held jointly or by the entireties shall be determined by dividing the value 
of the entire property by the number of persons in whose joint names it 
was held. ”, and where petitioner, McKimmey, and her sister were the 
joint owners of certain securities, which had been purchased by the peti- 
tioner and placed by her in the joint names of petitioner and her sister 
so as to assure that her sister would, in the event of petitioner's death, 
receive the securities, and thereafter petitioner's sister predeceased 
petitioner, the question presented is: 

Was not the District of Columbia Tax Court correct in holding that 
petitioner was liable for District inheritance tax on or in relation to the 
transfer to petitioner of one-half of the value of the securities jointly 
held by petitioner and her deceased sister? 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16, 565 


PEARL McKIMMEY, 
Petitioner, 
Vv. 
DISTRICT OF COLUMBIA, 


Respondent. 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT CF THE CASE | 

The facts as stated at page 2 of petitioner's brief are dtated 
correctly. 

STATUTES INVOLVED 

Section 1(a), Section 1(i) and Section 2, Title Vv; Article I of the 


District of Columbia Revenue Act of 1937, 50 Stat. 683, ch.| 690, as 


amended by Title V of the Act of July 26, 1939, 53 Stat. ‘111 (Section 


47-160 1{a){i) and Section 47-1602, D.C. Code, 1951). 


2 
"ARTICLE I--INHERITANCE TAX 


"SEC, 1. (a) All real property and tangible and 
intangible personal property, or any interest therein, 
having its taxable situs in the District of Columbia, 
transferred from any person who may die seized or 
possessed thereof, either by will or by law, or by 
right of survivorship, and all such property, or 
interest therein, transferred by deed, grant, bargain, 
gift, or sale (except in cases of a bona fide purchase 
for full consideration in money or ‘money's worth), 
made or intended to take effect in possession or 
enjoyment after the death of the decedent, or made 
in contemplation of death, to or for the use of, in 
trust or otherwise (including property of which the 
decedent has retained for his life or for any period 
not ascertainable without reference to his death or 
for any period which does not in fact end before his 
death (1) the possession or enjoyment of, or the right 
to the income from such property or (2) the right, 
either alone or in conjunction with any person, to 
designate the persons who shall possess or enjoy the 
property or the income therefrom), to the father, 
mother, husband, wife, children by blood or legally 
adopted children, or any other lineal descendants or 
lineal ancestors of the decedent, shall be subject to 
a tax as follows: 1 per centum of so much of said 
property as is in excess of $5,000 and not in excess of 
$50, 000; 2 per centum of so much of said property as 
is in excess of $50,000 and not in excess of $100, 000; 
3 per centum of so much of said property as is in excess 
of $100, 000 and not in excess of $500, 000; 4 per centum 
of so much of said property as is in excess of $500, 000 
and not in excess of $1,000, 000; 5 per centum of so much 
of said property as is in excess of $1, 000, 000. 

* * * 


(i) All property and interest therein which shall 
pass from a decedent to the same beneficiary by one or 
more of the methods specified in this section, and all 
beneficial interests which shall accrue in the manner 
herein provided to such beneficiary on account of the 
death of such decedent, shall be united and treated as 
a single interest for the purpose of determining the 
tax hereunder. 


* * * 
"SEC. 2. The tax provided in section 1 shall be 
paid on the market value of the property or interest therein 
at the time of the death of the decedent as appraised i 
assessor, or, in the discretion of the assessor, upon 
value as appraised by the probate court of the District, 
The taxable portion of real or personal property held 
jointly or by the entireties shall be determined by dividing 
the value of the entire property by the number of persons 
in whose joint names it was held." 
SUMMARY OF ARGUMENT 


The District's statute on inheritance taxes provides specifically 
that where real or personal property is owned jointly or by the entireties, 
the taxable portion thereof shall be determined by dividing the value of the 
entire property by the number of persons in whose joint names it was held. 
The District of Columbia Tax Court was clearly right in this case in re~ 
jecting the contention of petitioner that she is not taxable upon one-half of 
the value of the securities which she owned jointly with her deceased sister, 
since the sister had furnished none of the purchase price for those securities. 
It was not the intention of the Congress that taxability of jointly-owned prop- 
erty should be determined upon the basis of the relative contributions of the 


joint owners, even though a number of similar state taxing statutes contain 


ij 
specific provision for a separation of interests and even though the Federal 


estate tax provisions in respect of joint property so provide. A comparison 
of the District's inheritance tax statute and the Federal estate tax law de- 
monstrates that Congress intended the result which the Tax |Court reached, 
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notwithstanding existing Federal tax law on the treatment of joint interests 


in property for Federal estate tax purposes. Congress failed to include 


in the District's inheritance tax statute the language of the Federal estate 


tax law. 


5 
ARGUMENT 


The District of Columbia Inheritance Tax 
Statute imposes a tax on the interest passing 


to a surviving owner of jointly-held Pree 
upon the death of any joint owner, and excludes 
from consideration the question of contribution 
to such property. 


Section 1(a), Title V, Article I of the District of Columbia Revenue 


Act of 1937, as amended (Section 47-1601(a), D. C. Code, 1951) imposes 
an inheritance tax upon: 


'%* * #(a) All real property and tangible and intangible 
personal property, or any interest therein, having its 
taxable situs in the District of Columbia, transferred 
from any person who may die seized or possessed | 
thereof, either by will or by law, or by right of survivor- 
ship, and all such property, or interest therein, trans- 
ferred by deed, grant, bargain, gift, or sale (except in 
cases of a bona fide purchase for full consideration in 
money or money's worth), made or intended to take 
effect in possession or enjoyment after the death of the 
decedent, or made in contemplation of death, * * *." 


Section 2 of Title V, Article I of the District of Columbia Revenue 
Act of 1937, as amended, provides, in pertinent part, that: 
™* * * The taxable portion of real or personal property 
heid jointly or by the entireties shall be determined by 
dividing the value of the entire property by the number 
of persons in whose joint names it was held." 
Although it is argued by petitioner in her brief that the inheritance 
tax statute does not impose a tax upon petitioner for the reason 'that 


petitioner's deceased sister "was neither seized or possessed nor had 


acquired any interest-in the securities at or before her death, "| the 


6 
statute is clearly designed, as the Tax Court held, to make the transfer 
to petitioner a‘taxable transfer. The District's statute, unlike similar 
taxing statutes in some jurisdictions, specifically excludes from considera- 
tion the question of “contribution” to the jointly-held property and, only to 


the contrary, states that where property is held jointly or by the entireties 


the taxable portion thereof "shall be determined by dividing the value of 


the entire property by the number of persons in whose joint names it was 
held. * 

Although petitioner contends that her sister had no “interest” in the 
securities which she held jointly with petitioner, the fact is that the sister 
did havé an “interest” even though the securities had been purchased by 
petitioner. For example, as petitioner herself stated and as the Tax Court 
found, petitioner placed the securities in the joint names of her sister and 
herself "to assure that her sister, as survivor, would receive the 
securities in the event the petitioner predeceased the decedent" (J.A. 4). 
Thus, petitioner was aware that, as an incident of the joint ownership of 
the securities, petitioner's sister, in the event of the death of the petitioner 
before that of her sister, would, in accordance with her "interest, " 
receive the securities by right of survivorship. 

There are numerous state.court decisions construing state transfer 
tax statutes comparable or differing from that of the District under cir- 


cumstances similar or identical to those present in this case.. A complete 
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| 
annotation on the subject of taxation of jointly-held property is contained 


in1A.L.R. 2d 1101. 


The Supreme Court of Pennsylvania, in 1941, in the case of 
In Re Cochrane's Estate, 342 Pa. 108, 20 A. 2d 305, had for construction 
the Pennsylvania inheritance tax statute which provided, in essence, that 
for purposes of tax in the case of jointly-held property which passed by 
right of immediate ownership or possession and enjoyment the accrual of 
such right by the death of one of them shall be deemed a transfer, taxable 
under the provisions of this act, of a fractional portion of such property, 
to be determined by dividing the value of the whole property by |the number 
of joint tenants in existence immediately preceding the death of the deceased 
joint tenant." It was argued in that case that only the contribution to the 
joint property made by the deceased diane to the survivor. The 
Supreme Court of Pennsylvania, rejecting the argument of the surviving 


joint tenant, said: | 


"The fallacy of appellant's argument is that 
it is based upon the premise that upon the death 
of one joint tenant the surviving joint tenant acquires 
the contribution of the decedent to the joint fund. 
What is actually acquired by the surviving joint 
tenant is the right to the immediate ownership, 
possession and enjoyment of the whole property 
and it is the accrual of this right which the statute 
properly taxes. The interests of joint tenants are 
equal. They own the half or part and the whole, 
per my et per tout. There is a unity of interest, 
title, time and possession. * * * Even where one 
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contributes the entire sum to a joint bank account, 
the rights of each of the tenants to the joint fund are 
the same, the one who made the contribution has by 
that act made an immediate gift to the other: * * * 
Hence what one tenant acquires on the death of the 
other, where there are two joint tenants, as here, 
is the right to the immediate possession, ownership 
and enjoyment of the entire fund and not as viewed, 
by appellant, the contribution of the deceased joint 
tenant.* * *,** 20 A. 2d 307. 


See also Commonwealth v. Nolan's Estate, 345 Pa. 98, 26 A. 2d 3077; 


In Re Kleinschmidt's Estate, 362 Pa. 353, 67 A. 2d 117. 

The discussion by the Supreme Court of Pennsy!vania in 
In Re Cochrane's Estate, supra, of what is acquired by a surviving 
joint tenant is comparable to a similar discussion by the Supreme Court 
of the United States in Gwinn v. Commissioner, 287 U.S. 224, 77 L. Ed. 

270, 53 S. Ct. 157, and Griswold v. Heivering, 290 U.S. 56, 78 L. Ed. 
166, 54S. Ct. 5, where the conclusions cf the Supreme Court are 
analogous to those of the Supreme Court of Pennsylvania. 

The Supreme Court of Wisconsin, in the case of In Re Hounsell's 
Estate, 252 Wis. 138, 31 N.W. 2d 203, considered facts and statutory 
provisions almost identical with those involved here. The Wisconsin 
statute relating to the taxation of jointly-held property passing as a con- 
sequence of the death of one of the joint owners provided that "the right 
of the surviving tenant’ by the entirety, joint tenant or joint tenants, 
person or persons, to the immediate ownership or possession and enjoy- 


ment of such property shall be deemed a transfer of one-half or other 
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proper fraction thereof * * *."" It was argued in that case that although 
the property in question had been held by the deceased and her husband 
in their joint names, the deceased had, in fact, no actual interest in the 
property because she had not bought an interest in it and no gift|had been 


made to her of a one-half interest. The Supreme Court of Wisconsin dis- 


cussed the effect upon the inheritance tax statute of the type cited by 
1 


petitioner in her brief,~ where it had been held, as it was in the cases 
relied upon by petitioner, that no valid gift had been made by the deceased 
to the person whose name appeared on the joint accounts, and rejected the 
decisions as being inapplicable since none of them involved inheritance 
taxes, a separate matter. The court concluded that the statute imposing 
an inheritance tax was clear, and that it was immaterial that the deceased 
had not bought an interest in the property, or obtained a gift of it prior 


to her death, stating: 


"The terms of the statute involved here leave no room 
for questioning from where the interest of each of the parties 
came. It states the rule as affecting cases of this character, 
and the only exception which exists in favor of a surviving 


T/ Murray v. Gadsden, et al., 91 U.S. App. D.C. 38, 197 F. 
24 194; Thompson v. Thompson, 100 U.S. App. D.C. 285, 
244 F. 94374; and Imirie v. Imirie, 100 U.S. App. D.C. 
371, 246 F. 2d 652. 
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tenant ig where the joint title has come into being under, 
and is a part of, a transaction clearly indicating a trust 
relation or the existence of an agency only. Otherwise, 
all that is needed to set the statute in motion is to have 
property in the joint names of the parties. When that is 
the case and one of the parties dies, the right of the other 
to the whole 'shall be deemed a transfer of one-half * * * 
thereof.’ ". 31N.W. 2d 205. 


See also In Re Atkinson's Estate, 261 Wis. 481, 53 N.W. 2d 185; 


In Re McKelway's Estate, 221 N.Y. 15, 116 N.E. 348. 


In 1937 the Court of Appeals of Maryland concluded in.Mylander v. 


Connor, 172 Md. 329, 191 A. 430, that an inheritance tax imposed upon 
1/3 of the value of certain properties held by the deceased as a joint 
tenant with two other persons who survived her was correctly imposed. 
The Maryland statute provided that “in cases of joint tenancy, where the 
interests are not otherwise specified or fixed by law, the interest passing 
ghall be determined by dividing the value of the property by the number of 
joint tenants. " 

Unquestionably, if the District statute provided that an inheritance 
tax, in the case of a joint ownership of property, should be computed on the 
basis of actual contributions by the deceased to the joint property, petitioner 
in this case would be entitled to separate out of the securities in question 
go much of the value thereof as represented her contribution. There are 
state inheritance tax statutes which contain specific provisions of this 


character. For example, Iowa does not tax jointly-held property to the 


extent of the part of that property which is proved to have belonged to the 


survivor. The language of the Iowa statute, as set forth in Horner v. 


Iowa State Tax Commission, 234 Iowa 624, 12 N.W. 2d 166, 167, 
provides that included in the property subject to tax is: 


"5, . Property which is held jointly * * * by 
the decedent and any other person or persons * * * 
except such part as may be proven to have belonged 
to the survivor * * *," 


(Emphasis supplied. ) 
See also In Re Louden's Estate v. Iowa State Tax Commission, 
249 Iowa 1398, 92 N.W. 24409, The Supreme Court of Iowa noted in 
the Louden case that in the various states the method of determining the 
amount of the estate which may be taxed differs. Thus, as the court 
said: 
1k * * Some say the tax shall be levied as if the 
parties were tenants in common; some, as if the 
entire amount had passed by will. The various statutes 
generally make provision for the proportion of the en- 


tire property jointly held which shall be taxed, and our 
own Section 450.3 does so. * * *." 92 N.W. 24414. 
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New Hampshire has a transfer tax containing special provisions 


in respect of joint property. As was stated in Bradley v. State, 


100 N.H. 232, 123 A. 2d 148, the New Hampshire statute specifically 
provides that in cases of jointly-held property the value of the separate 
interests of each of the owners, for purposes of taxation, " shall be 
measured by his proportionate contribution to the fund or to the purchase 
price of the property." In that case it was held that since the surviving 
joint tenant had contributed nothing to certain joint savings accounts, she 
would have been taxable upon the full amount of the accounts except for 


the fact that she had assigned the accounts to the executor. 
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The District of Columbia's inheritance and estate tax law was 


enacted as Title V of the District of Columbia Reveme Act of 1937, 


50 Stat. 683. At that time, as it does now, the law provided 


that - 


"The taxable portion of real or personal property 


held jointly or by the entireties shall be determined b 
dividing the value of the entire property by the num 
of persons in whose joint names it was held. " 

In 1939 the inheritance and estate tax provisions were 


as a part of Title V of the District of Columbia Revenue Act! 


rewritten 
of 1939, 


53 Stat. 1111, but the provision for determining the taxable portion of 


real or personal property held jointly or by the entirety wag 
with the same language as that of the 1937. Act. 


retained 


The Federal estate tax .was first imposed by the Act of September 


8, 1916, 39 Stat. 756, 778, ch. 468. Section 202 of Title II 


September 8, 1916, provided that the value of the gross esta 
| 


of the Act of 


te of a 


decedent for Federal tax purposes should include the value of property - 


"(c) To the extent of interest therein held ipa 


or as tenants in the entirety by the decedent and any 


er 


person, or deposited in banks or other institutions in their 
joint names and payable to either or the survivor, except 


such part thereof that may be shown to have originally 


belonged to such person and never to have belonged to the 


decedent. "' 


The Revenue Act of 1921, 42 Stat. 227, 278, revised the provision 


for the taxation of jointly held property. Section 402(d) of Title IV of the 


1921 Act reads as follows: 
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"(d) To the extent of the interest therein held 
jointly or as tenants in the entirety by the decedent 
and any other person, or deposited in banks or other 
institutions in their joint names and payable to either 
or the survivor, except such part thereof as may be 
shown to have originally belonged to such other person 
and never to have been received or acquired by the 
latter from the decedent for less than a fair considera- 
tion in money or money's worth: Provided, That where 
such property or any part thereof, or part of the con- 
sideration with which such property was acquired, is 
shown to have been at any time acquired by such other 
person from the decedent for less than a fair considera- 
tion in money or money's worth, there shall be excepted 
only such part of the value of such property as is pro- 
portionate to the consideration furnished by such other 
person: Provided further, That where any property has 
been acquired by gift, bequest, devise, or inheritance, 
as a tenancy in the entirety by the decedent and spouse, 
or where so acquired by the decedent and any other 
person as joint tenants and their interests are not 
otherwise specified or fixed by law, then to the extent 
of one-half of the value thereof;" 


Section 302(e) of Title III of the Revenue Act of 1926, 44 Stat. 9, 


was a restatement of the provisions of Section 402(d) of Title IV of the 
Revenue Act of 1921, except that the words "fair consideration in money 
or money's worth” were changed in the 1926 Act to read "adequate and 
full consideration in money or money's worth." The 1926 provision re- 
lating to joint property or property held by the entirety is as follows: 


"(e) To the extent of the interest therein held 
as joint tenants by the decedent and any other person, 
or as tenants by the entirety by the decedent and spouse, 
or deposited, with any person carrying on the banking 
business, in their joint names and payable to either or 
the survivor, except such part thereof as may be shown 
to have originally belonged to such other person and 
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never to have been received or acquired by the latter 
from the decedent for less than an adequate and full | 
consideration in money or money's worth: Pr: 
That where such property or any part thereof, or 
part of the consideration with which such property was 
acquired, is shown to have been at any time acquired | 
by such other person from the decedent for less than 
an adequate and full consideration in momey or money/s 
. worth, there shall be excepted only such part of the 
value of such property as is proportionate to the 
consideration furnished by such other person: 
further, That where any property has been a 
git, bequest, devige, or inheritance, as a tenancy by 
the entirety by the decedent and spouse, then to the 
extent of one-half of the value thereof, or, where so 
acquired by the decedent and any other person as joint 
tenants and their interests are not otherwise specified 
or fixed by law, then to the extent of the value of a 
fractional part to be determined by dividing the value 
of the property by the number of joint tenants;" 


The Internal Revenue Code of 1939 was approved February 10, 
1939, whereas the District of Columbia Revenue Act of 1939 was 
approved July 26, 1939, approximately five months later. Section 


811(e) of Part 2 of the Internal Revenue Code of 1939 relates to the 


amount to be included in the gross estate of a decedent in respect of 
joint interests and reads: 


"(e) Joint Interests. -- To the extent of the 
interest therein held as joint tenants by the decedent 
and any other person, or as tenants by the entirety 
by the decedent and spouse, or deposited, with any 
person carrying on the banking business, in their 
joint names and payable to tither or the survivor, 
except.such part thereof as may be shown to have 
originally belonged to such other person and never 
to have been received or acquired by the latter from 
the decedent for less than an adequate and full con- 
sideration in money or money's wortit: Provided, 
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That where such property or any part thereof, or 
part of the consideration with which such property 
was acquired, is shown to have been at any time 
acquired by such other person from the decedent 
for less than an adequate and full consideration in 
money or money's worth, there shall be excepted 
only such part of the value of such property as is 
proportionate to the consideration furnished by such 
other person: Provided further, That where any 
property has been acquired by gift, bequest, devise, 
or inheritance, as a tenancy by the entirety by the 
decedent and spouse, then to the extent of one-half 
of the value thereof, or, where so acquired by the 
decedent and any other person as joint tenants 

and their interests are not otherwise specified or 
fixed by law, then to the extent of the value of a 
fractional part to be determined by dividing the 
value of the property by the number of joint tenants. " 


The 1989 code provision was continued into the Internal Revenue 
Code of 1954 and is the present Federal estate tax provision on the 
subject of joint interests. 

Thus, from 1916 to date, in one form or another, the Federal 
estate tax law specifically provides that in the case of jointly held property 
or property held by the entirety, the portion thereof to be included in the 
gross estate of the decedent is the value of the interest of the decedent 


in that property, except such part of it as never belonged to the decedent 


(with specific language as to acquisitions from the decedent for less than 
a “real'' consideration). Since 1921 the various revenue acts and code 
provisions have provided that where properties are acquired by gift, 


bequest, devise, inheritance, either by a husband and wife as tenants 
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by the entirety, or by the decedent and another person as joint tenants, 


the part to be included in the decedent's estate, is determined by dividing 


| 
the value of the property by the number of the tenants. Although these 


provisions were in effect in 1937 and 1939 when the District's statutes on 
inheritance and estate taxes were enacted, no attempt was made to conform 
the District's statute to the comparable provisions of the Federal estate 
tax law. 
The variations between the Federal taxing provisions and the 
District taxing provisions in respect of jointly-held property or property 
held by the entirety is demonstrative of the difference in treatment intended 
by the Congress, and this difference would seem dispositive of any 
argument that the District law is to be construed as though it contained 


the game provisions as the Federal law on the same basic subject. 


CONCLUSION 

Since Section 47-1601(a), D. C. Code, 1951, in clear and concise 
terms imposes, without exception, an inheritance tax upon the transfer 
of property by death, the decision of the District of Columbia Tax Court 


wag clearly correct and ought to be affirmed. 
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